COVENANTS IMPOSED ON PROPERTIES THAT WERE ORIGINALLY SOLD BY A LOCAL AUTHORITY UNDER THE ‘RIGHT TO BUY’ SCHEME

EXPLANATORY LEAFLET
This note has been prepared solely for use by clients of Paytons Solicitors, and is not to be relied on other than in the context of the transaction in respect of which we are advising you.
1. Under the 1980 Housing Act Local Authorities were empowered to sell off their housing stock to tenants, at a discount.  A large number of properties were sold by Local Authorities in this way.

2. When these properties were sold, the transfers were drawn up in a standard form and invariably incorporated some standard covenants.  These are examples of the sorts of covenants that typically appear (the following were taken from a transfer by Malvern Hills District Council);

a. to pay a fair and proper proportion of the expense from time to time of cleaning maintaining and repairing the drains channels sewers pipes water courses and gutters used in common by the said property and the neighbouring properties;

b. forthwith to maintain in good condition or properly trimmed all fences walls or hedges now erected and planted along the boundaries of the said property as are marked “T” within the boundary on the plan annexed hereto;

c. to maintain in good condition any further fences or walls erected with the approval of the Council under sub clause (g) of this clause;

d. not to use or permit or suffer to be used the said property or any part thereof otherwise than as a private dwellinghouse;

e. not to use or permit or suffer to be used the said property or any part thereof in such a manner as to be a nuisance annoyance or source of damage to the Council or to the adjoining or adjacent property or to the owners or occupiers thereof;

f. not to hold or permit to be held any sale by auction on the said property;

g. not without the previous written consent of the Council under the hand of its Solicitor for the time being to make any structural alteration or addition to the said property or any part thereof and in particular not without the like consent to erect any wall or fence outhouse garage shed or structure whatsoever;

h. to permit the Council by its servants and agents to enter upon so much of the said property as may be necessary from time to time for the purposes of grass cuttings;

i. to cultivate the garden and keep all lawns and grass verges cut and trimmed to the reasonable satisfaction of the Council and to keep the garden approaches and open areas free from weeds and rubbish;

j. not to park or permit to be parked any vehicle including a caravan trailer or boat on any part of the land forming the front garden of the said property
3. Most of these covenants are fairly straightforward and usually do not cause any problem at all.  The ones that do concern alterations ((g) above) and parking ((j) above).

4. The purpose of these covenants was to continue to give Local Authorities the ability to control the management of the estate on which these properties were situated.  The Council would thus be able to maintain the overall appearance of their estate, including not only the properties they still owned and rented out to tenants, but also ones that had been sold off to private buyers.

5. In practice, these restrictions have been widely ignored, largely because private buyers have been ignorant (or have forgotten) about their existence.  It is therefore not at all unusual to find that front gardens have been converted to driveways, and that all sorts of additions and extensions have been put up, without the necessary consent having been obtained from the Council (and it must be borne in mind that this consent is in addition​ to simply getting planning permission, if required).

6. It is important to bear in mind that the persons who have the benefit of these covenants (and thus who theoretically have the right to take court proceedings to enforce them) are the owner or owners from time to time of the land adjoining or in the vicinity of the property.  If the Local Authority still retains rented properties in the neighbourhood then it will continue to have the benefit of the covenants.  If surrounding properties have also been sold off, the private owners of those properties will also have the benefit of the covenants.  

7. Many if not most Local Authorities have now sold their housing stock to Housing Associations.  In Malvern, MHDC’s housing stock was sold to Elgar Housing Association Limited (“EHA”). In cases where there is still public housing in the immediate vicinity of the property, it is therefore Elgar Housing that has the benefit of the covenants - in addition to any private owners also in the vicinity, who may also share the benefit.

8. In cases where a property is being sold which is subject to these covenants, and there is no evidence of consent having been obtained, it is quite commonplace for buyers’ solicitors to insist that the consent of the relevant Council or Housing Association is obtained retrospectively.  In Malvern, Elgar Housing have an established procedure for this.  On receipt of a letter describing the nature of the alteration in respect of which consent is sought, EHA will ask for a fee which in a straightforward case (e.g. car parking in front garden) is £37.88 plus VAT as at the date of this note (January 2006).  For more substantial applications, such as extensions, the fee is variable but can be as much as £250 plus VAT.  In our experience however it is usually considerably less than this.  EHA’s procedure is then to send out an inspector to briefly look at the development and in nearly all cases the retrospective consent is given, although the consent is usually expressed to be subject to planning permission and/or building regulations consent (if required) having been obtained.  In the case of parking in front gardens, EHA will also liaise with the Highways Department at Worcester County Council, who may have objections of their own – for instance, if a kerb has not been ‘dropped’, or if there are traffic/pedestrian considerations which mean that the parking is not considered appropriate.

9. It should be borne in mind that even if EHA have sold off all the surrounding houses to private buyers, EHA might nevertheless retain other land in the vicinity – for instance, amenity land, which would give them the necessary standing to attempt to enforce these covenants.

10. Nearly all conveyancing solicitors acting for a purchaser in this situation will be satisfied with a consent letter obtained from the Local Authority/Housing Association.  What this overlooks in our view is the fact that there may be other beneficiaries (e.g. private buyers) of the covenants.  Obtaining consent from the Council/EHA is therefore only half the story.  We have however never known of a solicitor writing to all the occupants of the adjoining properties, to seek their consent, and in practice it is most unlikely that this would happen.  Not only would it be time consuming and tedious to identify and write to the occupants of the adjoining properties, but it is likely to involve more work (and therefore expense to the client) than simply obtaining an insurance policy to guard against the risk of a claim ever being brought.  Such policies are fairly readily available ‘off the shelf’, upon payment of a one off premium.  For instance, cover for a property bought for £200,000, against a claim being brought for ‘breach of restrictive covenant’ could be had for a one-off premium of £150 as at the date of this note.

11. The truth is that the risk of such a claim being brought is usually relatively small.  That is especially the case where the development in question has had planning permission granted, or was carried out more than a few years ago.  In those situations, one could reasonably have expected that if anyone did object to the development, they would have said so and pursued their remedies under the covenant.  The more time that passes since the alleged breach of the covenant, the less likely it is that a court would grant a remedy to a beneficiary under the covenant.  In particular, it is pretty unlikely that a court would require an established structure, which had the benefit of planning permission and had been in place for a number of years, to be removed.

12. Even though the risks are small, solicitors acting for buyers tend to be very defensive in their approach to such matters – not necessarily because of the risk of the covenants being enforced, but also because solicitors who later deal with the same property might not take such a pragmatic approach.   The risk that a conveyancing solicitor acting for a buyer runs is this: a) the solicitor takes a commonsense view about the small likelihood of a claim being made by a third party in respect of a breach of the covenant, and does not obtain retrospective consent or an insurance policy; b) when their client comes to sell the property a few years later the solicitor acting for the new buyer insists that the situation should be remedied by either the retrospective consent of the Council or the purchasing of a policy, at the expense of the seller; c) the seller asks their solicitor why this wasn’t seen to at the time. It is not a satisfactory situation, because procedure is being driven by conveyancers unwilling or unable to take a realistic view of the actual risks. The problem is particularly apparent in “factory” firms of conveyancers, where staffs are insufficiently trained or competent to understand the issues involved.

13. The view that clients take of the risk tends to alter depending on whether they are selling or buying.  If they are selling, the response that is typically received it ‘this is nonsense, what’s the point of getting the consent/insurance policy?  We don’t want to have to spend the money’.  When acting for buyers the clients are more likely to say ‘well, we can see that the risk is pretty small, but what if we have a problem when we come to sell?  We would prefer that it is sorted out now – please ask sellers to get the consent/insurance, at their expense’.

14. Very often these sorts of issues are not addressed until just prior to completion, and the whole transaction has to grind to a halt for a while until the issue is resolved.

15. Where we come across covenants of this nature, with no evidence of consent have been obtained, we will recommend to you what stance you should take.  If in order to protect the interests of your mortgage lender (if you are buying the property) we take the view that we must insist on the consent/insurance being obtained, we will tell you that.  However, in the vast majority of cases the mortgage lenders security is unlikely to be significantly affected by the lack of consent/insurance, and it is then for you to decide whether and to what extent you wish us to ask the sellers to obtain consent or an insurance policy. If you make an informed decision, then if on a subsequent sale you find that a solicitor acting for your buyer unreasonably insists on you remedying the situation at that stage, at least you will have been forewarned!

Paytons
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